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Beforethe
FEDERALCOMMUNICATIONS COMMISSION

Washington,D.C.20554

In theMatterof )
)

Truth-in-Billing and Billing Format ) CC DocketNo. 98-170
)

NationalAssociationofStateUtility ) CGDocketNo. 04-208
ConsumerAdvocates’Petition for )
DeclaratoryRuling RegardingTruth-inBilling )

AT&T COMMENTS

Pursuantto Section1.415of theCommission’srules(47 C.F.R. § 1.415),

AT&T Corp. (“AT&T”) submits thesecommentsin responseto the Commission’s

SecondFNPRMin theseproceedings,proposingfurther revisions to the Commission’s

truth-in-billing (“TIB”) policiesandrules.’

INTRODUCTION AND BACKGROUND STATEMENT

In its SecondReport& Orderaccompanyingthis furtherphaseofits truth-

in-billing rulemaking, the Commission reemphasizedseveralaspectsof its existing

policies andrules, andalso adoptedcertainmodificationsto thoseregulations. Notably,

amongthoserevisionsthe Commissioneliminatedits exemptionfrom its truth-in-billing

Truth-in-Billing and Billing Format; National Association of State Utility
ConsumerAdvocates’Petitionfor DeclaratoryRulingRegardingTruth-inBilling,
CC DocketNo. 98-170 and CG Docket No. 04-208,SecondReportand Order,
DeclaratoryRuling, and SecondFurtherNotice of ProposedRulemaking,FCC
05-55,rel. March 18, 2005 (“SecondReport& Order” and/or“SecondFNPRM”),
publishedat 70 FR 30044,May 25, 2005.



regulations for Commercial Mobile Radio Service (“CMRS”) carriers that it had

originally adoptedin its 1999 Truth-in-Billing Order.2 Additionally, the Commission

clarified that stateregulationsthat requireor prohibit the useof line item chargesby

CMRS carriersconstitutedrateregulationthat is preemptedunderSection332(c)(3)(A)

oftheCommunicationsAct, 47 U.S.C. § 332(c)(3)(A).3

Equally important,the Commissionalso emphasizedthat “[t]here is no

generalprohibition againstthe useof line items on telephonebills under our [truth-in-

billing rules or the [Communications]Act,” and that “nothing in the Truth-in-Billing

Order prohibits carriers from using non-misleadingline items.”4 Accordingly, the

Commissiondeniedthepetitionfiled in March,2004by theNational AssociationofState

Utility ConsumerAdvocates (“NASUCA”), requestinga declaratoryruling that the

Commission’scurrentTIB regulationsand policiesprecludecarriersfrom assessingany

line item “unless such charges” — including their amount — “have been expressly

mandatedby a regulatory agency.”5 In reaching this conclusion, the Commission

2 SeeSecondReport & Order at ¶~J 14-20, citing Truth-in Billing and Billing

Format, First Reportand Order andFurtherNoticeofProposedRulemaking,CC
DocketNo. 98-170,14 FCC Rcd 7492 (1999) (“Truth-in-Billing Order” and/or
“Further NPRM”).

SeeSecondReport& Orderat ¶~J30-36.

Id. at¶23 (footnoteomitted). Seealso id. (“If carrierschooseto offer descriptions
of variouschargesin the form of line items . . . there is nothing in the existing
[TIB] requirementsto preventthem from doing so”); (“in sum, we reiteratethat
carriers are not prohibited per se from including non-misleadingitems on
telephonebills”) (footnotesomitted).

SeeNational Associationof State Utility Advocates“Petition for Declaratory
ruling RegardingTruth-in-Billing and Billing Format,” filed March 30, 2003
(“NASUCA Pet.”) at 1.

(footnotecontinuedon following page)
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confirmedthe showingin commentsby AT&T andotherpartiesthatNASUCA’s petition

was simply an ill-disguised requestfor a de facto ban on all line item charges

representinga radical and wholly unjustifiabledeparturefrom prior law and regulatory

policy governingcustomerbilling.6

Regrettably,havingtakenthat salutarystep,theCommissionin theSecond

FNPRMgoeson to proposea wide varietyof highly specificobligationsand restrictions

on carriers’ useof line item chargesthat are irreconcilablewith the core tenetof the

Truth-in-Billing Order thatthe Commission’sregulatoryframeworkfor customerbilling

should prescribebroad, binding principles rather than detailed, comprehensiverules.

Theseill-conceivedproposalsignore the fact that, asthe Commissionconcludedearlier

in this docket, “there are typically many ways to convey important information to

consumersin a clearand accuratemanner.”7 So long ascarriersadhereto theirduty to

presenttheirchargesto customersin anon-misleadingmanner,thereis no needto single

out line item chargesandrelatedcarrier salespracticesfor specialtreatment. Doing so

will only inevitably embroil the Commissionin ahostofdifficult policy andlegal issues

(including substantialFirst Amendmentquestions),aswell ascreateonerousoperational

problemsfor carriersandvery likely createsignificant customerconfusionwhereit does

notnowexist.

(Footnotecontinuedfrom precedingpage)

SeeAT&T Commentson NASUCAPet. filed July 14, 2004 (“AT&T NASUCA
Comments”); AT&T Reply Commentson id., filed August 13, 2004 (AT&T
NASUCA Reply Comments”); see also, e.g., SBC CommunicationsReply
Commentson id., filed August 13, 2004.

SeeTruth-in-Billing Order, ¶ 10.
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The Second FNPRM’s proposal for this detailed, unnecessaryand

counterproductiveregulatoryregime for line item chargesis all the moreunfortunate

becauseit deflectsattentionfrom a critical concernthat is properlyframedin this phase

of the Commission’struth-in-billing rulemaking. As the SecondFNPRMrecognizes,

particularly in light of the Commission’sruling substantiallydisplacingstateregulation

ofCMRS carriers’billing practices,it is all themore imperativethatthe Commissionact

promptlyto adoptits tentativeconclusionin this proceedingthat it should also preempt

statesfrom enactingand enforcingall telecommunicationscarrier-specifictruth-in-billing

rulesthat are inconsistentwith the Commission’sregulatoryregimefor billing practices

for wireline as well asCMRS carriers. Failureby the Commissionto implementsuch

preemption expeditiously will, as the SecondFNPRM recognizes, lead to the

“balkanization” of wireline carrier billing obligations through myriad, differing state

requirementsthat will seriously impair those carriers’ ability to provide nationwide

servicesat reasonablecost to customers. Permittingthe competitivemarketplaceto be

skewedin this fashion is clearly badpublic policy and is manifestlydetrimentalto the

public interest.

ARGUMENT

I. THE COMMISSION’SPROPOSEDREQUIREMENTSFOR LINE ITEM
FEESAND OTHERCARRIERPRACTICESARE UNNECESSARYTO
PROTECTCONSUMERSAND WILL DISSERVECONSUMERWELFARE.

In its Truth-in-Billing Order, the Commissionadopted“minimal basicguidelines

that explicatecarriers’bindingobligations”to satisfy“broadbindingprinciples”that bills

to consumersmust contain full and non-misleading descriptions, and clear and



conspicuousdisclosures,regardingthe carrier’s fees.8 In so doing, the Commission

declinedto mandatespecific labelsor languagein carrier bills, and annunciateda clear

preferencefor general,non-prescriptiveguidelines:

“Throughthis Order,we adoptbroadbinding principlesto
promotetruth-in-billing, ratherthanmandatedetailedrules
that would rigidly governthe details or format of carrier
billing practices. . . . We usethe terms,principles and
guidelinesin this Order to distinguishour approachfrom
the more detailed regulatory approachesurged by some
commenters.Thatis, weenvisionthat carriersmay satisfy
theseobligations in widely divergentmannersthat best fit
their own specific needs and those of their customers
[citationsomitted] ~

In that same order, the Commission consideredand flatly rejected

adoptionof amoreprescriptiveapproachfor carrierbilling to customers:

“Our decision to adopt broad, binding principles, rather
thandetailedcomprehensiverules, reflects our recognition
that there are typically many ways to convey important
information to consumersin a clear and accuratemanner.
For this reason,we disagreewith thosecommenterswho
assertthat moreprescriptiverules arenecessaryto combat
consumerfraud through the useof misleadingtelephone
bills. Instead, our principles provide carriers with
flexibility in themannerin which theysatisfytheirtruth-in-
billing obligations . . . Our Orderpermitscarriersto render
bills using the format of their choice, so long asthe bills
comply with the implementingguidelinesweadopttoday.”

Simply put,noneoftheSecondFNPRM’sproposalsto singleout line item

fees for highly specific obligations and prohibitions can be squared with the

Commission’spronouncementsabove.

8 Id.at~J9.

SeeTruth-in-Billing Order at¶ 9.



A. “Government Mandated” and “Non-Mandated” Charges: The Second

FNPRMseekscommenton developingdefinitionsof line item feesthat are“government

mandated”and“non-mandated,”with the objectiveof articulating a distinctionbetween

the two termsandof obligatingcarriersto present“governmentmandated”chargesin a

sectionof a customer’sbill separatefrom all other charges. As a thresholdmatter,the

SecondFNPRM’s suggestedalternativesfor defining “governmentmandated”line item

chargesare seriouslyproblematic.’°But, more fundamentally,the SecondFNPRMfails

to providea reasonedexplanationwhy “governmentmandated”feesmustbe segregated

in a separateportion of a carrier’sbill statement,or how suchmeasureswill meetany

legitimate objectiveof the Commission’struth-in-billing policies. The SecondFNPRM

insteadmerely asserts that “such separationwill discouragea carrier from misleading

consumersby recoveringotheroperatingcostsasgovernmentmandatedcharges.”1’

This ipse dixit doesnot explain why suchseparationis requiredif the carrier’s

descriptionof a line item chargeis accurateand non-misleadingas required by the

Commission’scurrent TIB rules and policies. Indeed,the proposedseparationcould

actuallycreate,ratherthanobviate,customerconfusion. For example,placing a carrier

10 For example,the proposalto limit “governmentmandated”feesto those that a

carrier“is requiredto collect directly from customers”(SecondFNPRMat ¶ 40
(emphasisin original)) is plainly too narrow. As the SecondFNPRM itself
recognizes(id.), under that definition therewould be essentiallyno qualifying
“governmentmandated”feesotherthanfederal,stateandlocal taxes(which in all
eventsarealreadyrequiredby law to be separatelyset forth from othercarrier
charges)and certain state E9l 1 fees. In this respect,the SecondFNPRM’s
proposeddefinition is little different from the NASUCA petition’s chimerical
definition ofa “mandatoryfee.”

SeeSecondFNPRMat¶ 43.
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fee to recover Universal Service Fund (“USF”) costs, which would qualify as a

“government mandated” fee under one of the Commission’s alternative proposed

definitions,in a separateportionof the carrier’sbill from a permissibleline item charge

to recoveradministrativecosts associatedwith collecting and remitting the USF could

actuallymakeit moredifficult for customersto understandthe relationshipbetweenthe

two chargesand the basis for assessingthe latter of thesetwo fees. Becausesuch

separateplacementof “governmentmandated”charges,howeverdefined,is therefore

unnecessaryto accomplishthe policy objectivesof the Truth-in-Billing Order and is

potentially counterproductive,the Commissionshould decline to adopt the Second

FNPRM’sproposal.

B. StandardizedLabelingof Line Item Charges. In additionto the ill-advised

proposal to separategovernment mandatedand non-mandatedcharges,the Second

FNPRMresurrectsthe Commission’slong dormantinitiative in the 1999Further NPRM

to adoptstandardizedlabelingof categoriesof charges. However,as somemembersof

the Commissionitself recognizedthen,andas AT&T and manyothercommentersalso

noted at that time, adopting standardizedlabels for carrier line item chargesraises

difficult First Amendmentissuesin light of theheightenedconstitutionalscrutinyrelating

to matters involving commercial speech.’2 In addition to that issue, prescriptionof

12 SeeDissentingStatementof CommissionerFurchtgott-Roth,in Truth-in-Billing

Order and Further NPRM,p. 2 (“Regulationof descriptionsfor chargeswhen
there is nothing factually inaccurateabout the carriers’ statements— but their
descriptiondoesnot reflect the government’spreferredexplanationof charges—

raisesgraveFirst Amendmentquestions”).Seealso AT&T Commentson Further
Notice of ProposedRulemaking,filed July 9, 1999; AT&T Reply on Further
Notice of ProposedRulemaking, filed July 16, 1999; AT&T Petition for

(footnotecontinuedon following page)
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standardizedlabeling raises important policy questions regarding the Commission’s

appropriaterole in regulatingcarriersin competitivetelecommunicationsmarkets. The

validity of those concernsis underscoredin the SecondFNPRM itself, where the

Commissionsolicits commentwhetherits labelingproposals“addresssatisfactorilythese

legal andpolicy considerations.”3

But asAT&T also showedin earlier commentroundsin this docket,thereis no

necessityfor the Commissionto embroil itself in thesecomplex issues. In competitive

telecommunicationsmarkets,carriershavestrongincentivesto satisfytheircustomersby

providing readily comprehensiblebills to theirsubscribers.’4It is thereforein thepublic

interestto allowcarriersthe freedomto designanddeveloptheir own bills, includingthe

labeling of individual charges,in a mannerthat is consonantwith the Commission’s

previously enunciatedtruth-in-billing principles. Accordingly, the Commissionshould

(Footnotecontinuedfrom precedingpage)

Reconsideration,filed July 26, 1999; AT&T Comments,filed September14,
1999;AT&T Reply,filed September24, 1999.

13 SeeSecondFNPRMat ¶ 45.

14 Billing is an importantattributeby which carriersdifferentiatethemselvesin the

marketplace,and one which customersexperiencemonthly. Thus, so carriers
naturally look to clearandreadilyunderstandablebilling asonewayto maketheir
services attractive to users. Additionally, by providing customers with
understandablebills and billing terminology,a carrier can also reducecustomer
calls to the carrier’s servicecentersseekingexplanationsof terms,providing
operationalcostsavings.
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notprescribemandatorylabelsfor thesecharges,but insteadallow carriersthat operatein

thesemarketsto determinethebestway to inform theircustomersaboutthosefees.’5

In this regard,the SecondFNPRMalso presentstroubling proposalsto prohibit

carriersfrom including costs suchas regulatorycomplianceand property tax costsin

certain line items that include the term “regulatory” in their title.’6 For example,the

Commissionquestionswhetherit is misleadingto include property taxesin suchline

items“given thatpropertytaxesarenot relatedto regulationunderthe [Communications]

Act of a telecommunicationscompany’sprovision of services.” But the Commission’s

view of the term “regulatory” as applied to suchproperty taxes is unduly narrow.

While standardizedlabeling should not be adoptedfor these legal and policy
reasonsstanding alone, the SecondFNRPM (~J46) also recognizesthat this
proposalraises serious“pragmatic considerations”of its economic impact on
carriers’billing systemsand otherrelatedprocedures.TheSecondFNPRM(id.)
questionswhether,in light of theseassociatedcosts, its proposedstandardized
labeling requirementshould be appliedto “small entities,asdefinedunder the
RegulatoryFlexibility Act of 1980 (5 U.S.C. § 503).

TheCommission’ssolicitudefor suchsmall entities,while commendable,ignores
that its proposalis calculatedto haveevenmoredrasticeffectson largercarriers
that would be requiredto makewholesalechangesin their billing systemsand
proceduresto comply with thosenew obligationswhenbilling millions (or, in
AT&T’s case,tensof millions) of customers.This militates evenmore strongly
againsttheadoptionof standardizedlabelingofcarriers’enduserbilled charges.

16 SeeSecondFNPRMat ¶ 47. TheSecondFNPRMmakesparticularreferenceto

the term “regulatory assessmentfee,” which AT&T formerly used in its
residentialcustomerbill statements.However,AT&T alsoprominentlydisclosed
in its bills andrelatedcustomerinformationmaterialthat “This fee is not atax or
chargerequiredby the government.” SeeAT&T NASUCA Comments,supra;
AT&T NASUCA Reply Comments,supra. In all events,effectiveJuly 1, 2005
AT&T is changingthe sameof this line item to the “Carrier CostRecoveryFee”
but it continuesto provide the expressdisclaimerthat this fee is governmentally
mandated.Seehttp.//serviceguide.att.com/ACS/ext/mcs.cfm.
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Nothing in the term“regulatory” connotesthat it is — or shouldbe —solely relatedto the

Commission’sadministrationof the Act. Both as a legal term of art and in common

parlance,theterm “regulatory” is morebroadlydefinedand encompassespropertytaxes

paidby carriers.

For example,Black’sLawDictionaryhasdefinedtheterm“regulation” asa “rule

or order having [the] forcesof law issuedby “?executiveauthority of government.”7

Stateand local propertytaxesareclearlywithin the ambit of this definition. This same

definition is ascribedto the term in lay sources.18 This is especiallysignificant in the

contextof truth-in-billing, which requirescarriersto useplain languageterminologyin

their customerbills.19 In sum, there is no legal, logical or factual basis for the

Commissionto concludethat line items describedas recovering“regulatory” costsmay

not legitimatelyincludepropertytaxesamongthosecosts.

C. CombinationofFederalRegulatoryCharges.

The SecondFNPRMalso seekscommenton whetherit is unreasonableunder

Section20 1(b)of the CommunicationsAct for line items to combinefederalregulatory

charges.2°But, as in previous Commissionpronouncementson this subject in this

17 SeeBlack’sLawDictionary (
5

th ed. Abridged)(WestPub.Corp. 1983),p. 668.

18 See, e.g., Webster‘s Ninth New Collegiate Dictionary (Merriam-Webster,Inc.

1990),p. 992; accord, Webster’sNew World Dictionary, (World PublishingCo.
1968),p. 1225.

19 In additionto designingthoseplain languagedescriptionsof chargesin their bill
statements,AT&T andothercarriersalsoroutinelyprovideadditionalinformation
andexplanationin theirpublicly availablewebsites,so that customerswho seek
moreinformationcanobtain it easilyandconveniently.

20 SeeSecondFNPRMat ¶ 48.



11

docket,the SecondFNPRMfails to provideany reasonedexplanationwhy suchcharges

mustbe setforth in separateline items if theirdescriptionin a line item combiningthose

chargesis clear, accurateand non-misleadingin compliancewith the Commission’s

existing TIB rules and policies. Moreover, unnecessarilyseparatingsuch combined

chargesinto multiple line items will necessarilyimposesuperfluouscosts on carriersto

reconfiguretheir billing systemsandre-educatetheir customersto understandtheirnew

bill formats. Given thelackof anyjustification for requiringcarriersto indulge in that

needlessexercise,theCommissionshould withdraw its proposalto requireseparationof

federalregulatorychargesin this manner.

D. Pointof SaleDisclosure.

Possiblythe mostunwarrantedaspectof theSecondFNPRMis the proposalthat

carriers be obligated at the “point of sale” to discloseto customers“the full rate,

including any non-mandatedline items and a reasonableestimateof government

mandatedsurcharges”for theirofferings beforethe customersigns anycontractfor the

carrier’s services.21 This requirementwould apply regardlessof whetherthe “point of

21 SeeSecondFNPRMat ¶~J55-56.It is, at best,unclearhowcarrierssubjectto such

a requirementcould providea “reasonableestimate”of surchargesto the extent
thatthosefeesaredirectly dependenton suchvariablesasthecustomer’smonthly
usage. For example,whenembodiedin a line item chargesfor USF recoveryare
generallyexpressedas a percentageof the customer’smonthly calling charges
and other service revenuesthat are subject to USF contribution, and these
expendituresandtherelatedsurchargemayfluctuatefrom monthto month.
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sale”is a retail location, thecarrier’sWebsite,or an inboundor outboundtelemarketing

call betweenthecarrierandconsumer.22

At theoutset,it mustbe recognizedthatthis proposalis not evenwithin theambit

of truth-in-billing, but ratheris an entirely new and wide-ranginginitiative to regulate

carrier sales practices. Indeed, the SecondFNPRM makesno attempt to link this

proposal to the Truth-in-Billing Order, but insteadcontendsthat this obligation is

warrantedbecausedelayingsuchdisclosurefor customersof CMRS carriersuntil after

they havesignedlong-termcontractswith significantearlyterminationfeeswoulddefeat

theability of customersto comparisonshopbeforesubscribing.

Whateverapplicability it mayhave in the CMRS context,the SecondFNPRM’s

statedrationale does not support extendingthis “point of sale” disclosureobligation

across-the-boardto all carriers. Unlike CMRS customers,residentialconsumerswho

subscribeto wireline carriers’ offerings typically are not subject to such long-term

commitmentsandlargeearlyterminationpenalties,but insteadmaycancelthoseservices

on minimum notice (generallyone billing cycle) and either changewithout penalty to

anotheroffering by thatcarrieror migrateto an entirelydifferent carrier.

In this much different context, the substantialburden that the point of sale

disclosure obligation would impose on carriers and customers alike offers no

correspondinglysignificantbenefits,andthe proposalthereforecannotbe justified asa

22 Id., ¶ 55. The SecondFNPRM(id., ¶ 56) onceagainseekscommenton whether

andto whatextent “small entities” should be exemptedfrom the proposedpoint
of saledisclosureobligation. But if that obligation were deemedto have any
valuewarrantingits adoption(andAT&T submitsthat it doesnot), thenthereis
no apparentreasonwhy customersofsmall entitiesareany lessentitledto receive
suchratedisclosuresprior to orderingservice.



- -

matterof soundregulatorypolicy. Customersthroughlong experiencehavebecomeused

to the ease and convenienceof ordering servicesfrom telecommunicationscarriers

without unnecessarilyelaboratedisclosuresof rates and terms that may often have

minimal, if any, importancefor thoseconsumers.Requiringcarriersto “force feed” such

informationto customersagainsttheirwill canonly causeseriousdissatisfactionon the

partofthosesubscribers,for whichtheymaymistakenlyblamethecarrier.

Indeed, it is predictablethat a significant numberof customersmay abandon

placing anorderratherthanbe bombardedwith undesireddetaileddisclosures.Thatthis

couldwell occuris confirmedby AT&T’s ownexperiencewith third partyverificationof

carrierpresubscriptionorders. EventhoughAT&T’s representativescarefully explainto

affectedcustomersthat their presubscriptionorderscannotbe implementedunlessthe

verificationprocessis successfullycompleted,anappreciablenumberof suchsubscribers

decline to takepart in the verificationprocessat all, or abandonit beforecompletion,

becausethey deemit superfluousor unacceptablytime-consuming. Disclosureof the

type of informationthat theSecondFNPRMapparentlycontemplateswould be aneven

lengthierprocess,andwould likely resultin evenmorecustomersfailing to completethe

ordertakingprocess.

II. THE COMMISSIONSHOULDPREEMPTSTATE BILLING
REGULATIONSTHAT ARE INCONSISTENTWITH ITS
RULES,GUIDELINES AND PRINCIPLES.

In the Truth-in-Billing Order the Commissionannouncedthat it would allow

states“to continueto enactandenforceadditional [truth-in-billing] regulationconsistent
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with the generalguidelinesandprinciples set forth in this Order.”23 The Commission

thereallowedstatesto adopt“rules that aremore specificthanthe generalguidelines”

promulgatedin the TIB Order.24 However, in light of its determinationin the Second

Report& Orderwith respectto stateregulationofCMRS carriers’ line item charges,the

Commissionin the SecondFNPRM hasrevisited its earlier pronouncementand has

tentativelyconcludedthat it should reversethat finding and preemptstateregulationof

all carriersbilling practiceswherethose rules are inconsistentwith the Commission’s

truth-in-billing regime.

TheCommission’stentativeconclusionis manifestlysoundregulatorypolicy. As

theSecondFNPRMexplains:

“[L]imiting stateregulationofCMRS andotherinterstate
carriers’billing practicesin favor ofauniform,nationwide,
federal regime,will eliminatetheinconsistentstateregulation
that is spreadingacrossthe country,making nationwideservice
moreexpensivefor carriersto provideandraisingthecostof
serviceto consumers.”25

Theseseriousadverseimpacts to the public interest and the preservationof a full

competitive interstatemarketplacecan only be avoidedif the Commissionadoptsthe

SecondFNPRM’stentativeconclusionasa final orderin this docket. Absentsuchaction,

CMRS carrierswill continueoperatingundertheaegisof Commissionregulationof their

billing practices,while wireline carrierswill be relegatedto increasinglyoperatingunder

a “patchwork quilt” of differing staterequirementsfor those samepractices. As the

23 SeeTruth-in-Billing Order, ¶ 26.

24 Id.

25 SeeSecondFNPRMat¶52.



SecondFNPRM recognizes,this will inevitably lead to “balkanization” of billing

disclosureobligations for the wireline marketplace. This untenableframeworkwould

also necessarily skew intermodal competition between CMRS carriers and other

competitorsbasedon artificial regulatory factors that have nothing to do with the

technological,qualitative, price or servicecharacteristicsof participantsin the market,

and which should be the relevantcriteria for consumers’selectionamongcompetitors.

To foreclosethis resultthat is clearlyat oddswith maintenanceof a “level playing field”

in which the marketplacedetermines the successof particular competitors, the

Commissionshould preemptstatesfrom adoptingany telecommunicationsregulationof

carrierbilling practicesthat is inconsistentwith the Commission’struth-in-billing rules,

guidelinesandprinciples.26

Additionally, to avoid the same“balkanization” of carrier billing requirements

underanotherguise, theCommissionshouldrejectanyenforcementregimethat cedesto

states the ability to enforce rules developed by the Commission. In this regard,

experiencewith theCommission’srules against“slamming” (theunauthorizedchangein

a consumer’sselectionofa telecommunicationsserviceprovider)is instructive. In 2000,

the CommissionadoptedSection64.1110of its rule (47 C.F.R. § 64.1110)permitting

states to enforce the Commission’s prescribedproceduresfor resolving slamming

complaintsand providing appropriaterelief to consumerswhere slamming is found.

26 As the Commissionnotedboth in the SecondReport& Order (IJ 33) and in the

SecondFNPRM(~J53), this determinationwill not precludestatesfrom enforcing
theirowngenerallyapplicablecontractualand consumerprotectionlaw andrules,
even as applied to carries’ billing practices. It will, however,preclude state
promulgationof carrier-specificbilling practicesthat are not subjectto those
other,broadlyapplicablestatelegalrequirements.
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AT&T’s experiencewith subsequentstateenforcementunder that rubric hasshownthat

in numerouscasesstateshaveadoptedformal and informal glosseson the Commission’s

regimethat are inconsistentwith the applicableCommissionrules.27 In all events,the

states’ application of the slamming rules often differ markedly from other states’

interpretationsof those samerules, leadingto disparateadjudicationson factual records

that are materially indistinguishable. The Commission should not permit this same

untoward result to be replicatedin the context of enforcementof its truth-in-billing

regime.

Theneedto avoidthis resultis furtherunderscoredby theCommission’srecent

orderconcludingthat it hasexclusivejurisdictionoverdeterminationswhetherparticular

digital wirelesshandsetscomply with its hearingaid compatibility standards.28Therethe

Commission pointed out the serious adverseconsequencesthat inappropriatestate

enforcementefforts couldhaveuponthemarketfor thoseinstruments:

“If onestatecommissionwereto find thataparticularhandset
is notcompliantwith theCommission’srules, thatstatewould
effectivelybe makinga determinationfor theentirenation. Even
worse,if different statescameto differentconclusionson whether

27 For example,under the Commission’sslamming regime it is settled law that

carriers acting in good faith may implementproperly verified carrier change
ordersfrom personswith apparent— but not actual— authority to requestsuch
changes.SeeAT&T v. FCC, 323 F.2d 1081 (2003). Nevertheless,stateagencies
purportingto enforcethe Commission’sregimepursuantto Section64.1120have
routinely enteredfindings of carrier slammingbasedon the submittingcarrier’s
lack of actual authority from the subscriber to request a change in their
presubscribedserviceprovider.

28 See Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-

Compatible Telephones,WT DocketNo. 01-309,Orderon Reconsiderationand
FurtherNoticeof ProposedRulemaking,FCC05-122(rel. June21, 2005).
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aparticularhandsetcomplieswith ourrules,manufacturersand
carriersmighthavedifficulty continuingto provideservicesat all.29

The Commission’spronouncementsin that decision are also clearly applicable to

enforcementof its truth-in-billing principlesfor carriers’ interstatecharges,andlikewise

militate stronglyagainstaccordingstatesanyrole in enforcingthoserequirements.

29 Id.,¶ 57 (footnotesomitted).
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CONCLUSION

For the reasonsstatedabove,theCommissionshoulddeclineto adoptthe

various additional carrier-specificrevisionsto its truth-in-billing rules describedin the

SecondFNPRM, but should preemptall stateregulationof carrier billing practicesthat

areinconsistentwith its truth-in-billing rules,guidelinesandprinciples.
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/s/PeterH. Jacoby
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